
ISRAEL YEARBOOK 

ON 

HUMAN RIGHTS 

VOLUME 36 

MARTINUS NIJHOFF PUBLISHERS 
LEIDEN / BOSTON 



Publication of this volume was made possible by a grant from 
The Anny und Paul Yanowicz Chair of Human Rights 

Editor 

PROFESSOR YORAM DINSTEIN 
Yanowicz Professor of Human Rights 

Pro-President, Te1 Aviv Universiiy 

A C.P.I. Catalogue record for this book is available from the Library of Congress. 

Printed on acid-fiee Paper. 

ISSN 0333-5925 
ISBN 90 04 15470 1 
O 2006 Israel Yearbook on Human Rights 

Koninklijke Brill NV incorporates the imprint Martinus Nijhoff Publishers. 
uww.brill.nl 

All rights r e s e~ed .  No part of this publication may be reproduced, stored in a 
retneval System, or transmitted in any form or by any means, elechonic, mechanical, 
photocopying, microfilming, recording or othenuise, without written permission 
from the Publisher. 

Authorization to photocopy items for internal or personal use is granted by Brill 
Academic Publishers provided that the appropriate fees are paid directly to The 
Copyright Clearance Center, 222 Rosewood Drive, Suite 910, Danvers MA 01923, 
USA. Fees are subject to change. 

Associate Editor 

D R  FANlA DOMB 
Faculty of Law, Te1 Aviv Universiiy 

English Style 

GAYLE RiNOT 

Pnnted and bound in The Netherlands 



SELF-DETERMINATION M THE 21ST CENTURY - 
MODERN PERSPECTIVES FOR AN OLD CONCEPT 

By Peier Hilpold* 

I. INTRODUCTION 

Looking back it  can be stated that the 20Ih century was the era of self- 
determination. The whole century was characterized by attempts to create 
new States, dismember old ones and to draw continuously new lines on the 
world map in the hope to finally carve out the definite boundaries of distinct 
societies which, taken singularly, sbould form ideal aggregations of human 
beings on a certain territory. The unifying bond could be of diverse nature: 
race, language, culture, a common history or the pursuit of a common 
national idea. At the Same time, however, also the search for the individual 
identity gets more complex and answers found are of partial nature and 
restricted durability. The definition of identiiy is determined by a 
continuously growing number of elements.' Collective identities are 
overlapping and ever-faster evolving. When taken as the legal and moral 
foundation for a right to self-determination this concept itself is subject to 
continuously changing definitions creating unfulfillable hope and 
unnecessary delusions. In tbe following it will be shown that the concept of 
self-detennination is an important instmment for change. It is an 
argumentative tool with an extraordinary capacity to provide legitimacy to 
calls for modifications of the existing international order. These 
modifications are in part essential for the s u ~ i v a l  of the international order; 
in part, however, they jeopardize the system itself. In the Course of the 20Ih 
century a complicated System of mles has been cawed out that seems to 
fulfil in a satisfactory way both the aspiration for stability as that for change. 
Exactly because of the dichotomy of the goals pursued looking out for an 
inherent faimess2 of this system will lead to a disappointing result. Towards 

* 
Professor of Public International ~ a w ,  European Law and Comparative Public Law at the 
University of Innsbmck (Austria). ' See T. Franck, "Clan and Superclan: Loyalty, ldentity and Community in Law and 
Practice". 90 A.J IL .  359 (1996). There is extensive literature on the diiiiculties of 
identiS.ing the identity of a nation. Sec e.g., E. Gellner. Nations andNationalism (1983); 
E.J.  Hobsbawm, Narions und Nationali,sn~ Since 1780 (1990); Nation und Idenrih/ in 
Conremporu>v E~rrope (B. Jenkins et al. eds., 1990). 
With regard to the principle of faimess in international law see T. Franck, The Power U/  

LegiIim<ic,)> Among Nations (1990). 
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If we ask what the Aaland case can tell us today, two aspects come to 
mind even though the surrounding legal framework after more than eighty 
years has, of course, largely changed: 
- The concept of self-determination necessarily enters into conflict with 
traditional international law which derives its essential basis from the 
existence of sovereign States. Therefore, even those who should deny the 
concept of selfdetermination the quality of a right will probably find it 
easier to accept the concept of self-detennination as a guiding principle 
when sovereignty is in abeyan~e .~  
- A further lesson that can be learnt from a careful consideration of this 
case regards the paramount importance which has to he given to the context 
of the individual problem if an adequate solution shall be achieved. Again, 
this tenet can be split into hvo sub-elements. The first one encompasses a 
warning against over-generalization from past experience as a specific 
context rarely repeats itself in history even in its most important elements. 
The second element refers back to the considerations made ahove with 
regard to human rights. If the context is taken seriously and not only in its 
factual but also in its legal sense, then today central attention has to be given 
to the human rights issue. Therefore, reliance on self-determination for the 
primary goal of attaining independent statehood can find no place in 
international law if this should be detrimental to the specific human rights 
siiuation.0 

Interestingly enough, there is a third element to the Aaland case to which 
great aitention has been given, especially in later times: Reference is made 
here to the Statement according to which minorities, though normally not 
bearers of the right to self-detennination, in altogether exceptional siiuations 
can even claim a right to secession as a last resort if they are victims of 
severe discrimination and oppression.' 

See N. Berman, "Sovereignty in Aheyance: Self-Determination and lntemational Law", 7 
Wi.7. Inr'lL. J. 51, 104 (1988). 
See, with regard to the central importance of human rights considerations in all struggles 
for self-determination, H. Hamum, 'nie Right to Self-Determination in tlie Twetity-First 
Cenmry", 55 Wash. & LeeL. Rev. 773 (1998). ' With this clarity, this statement can be found only in the report presented hy the 
Commission of Rapponeurs (League of Nations, Report Presented to the Council of the 
League by the Cotnmission of Rapponeun, Council Doc. B7/21/68/106, 16 Apr. 1921, at 
28). For the Committee of Jurists the consequence of events of this kind was merely to 
transform a minonty issue from a purely intemal matter to a matter of international 
concem. See Report of the lntemational Comminee of Jiirists Entmsted by the Conncil of 
the League ofNations with the Task of Giving an Advisory Opinion on the Legal Aspects 
ofthe Aaland Islands Questions, L.N. 06 J.. Special Supp. No. 3. at 5 (Oct. 1920). 
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C. The lntenvar Period 

While the concept of selfdetemination had, at least as an argumentative 
tool, enormous importance for the conceptualization of the immediate after- 
war order, ouce the new order was established, the desirability of change 
diminished visibly. On the contrary, it can be said that the newly established 
entities were strongly interested in stability and denying the concept of self- 
determination the force to change border lines no matter how persuasive the 
arguments for change should be. This was particularly tme for those States 
which had profited from the changes the First World War had brought about 
while the losers, especially Germany and Austria, constituted an exception to 
this mle. 

On a political level, the perception for the people in Germany that the 
concept of self-determination has been a motor for territorial change to their 
detriment led, in the later years of the intenvar period when Germany had 
become authoritarian while hecoming stronger to the conviction that this 
instrument can also be used in the opposite direction, i.e., to re-acquire 
territories once lost or even to enlarge this country with temtories never 
possessed before? In this way Germany had grown considerably in size hy 
the year 1939 but alongside this process the concept of self-determination 
had been tarnished, especially if it were minorities which wanted to take 
reliance on it to alter the course of national boundaries. This episode nearly 
caused the death of minority protection for a time after World War I1 and it 
allowed the rehirth of self-determination only in a very altered form. 

On the tactical way Germany has made reference to the principle of self-dctermination see 
the contribution by P. Kluke in Inhalt. Wesen und Gegenwärtige Praktische Bedruttmg 
des Sell~s~be.~rimmungsrechts der V~Iker  79 er seq. (K. Rabl ed.. 1964). 
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D. The UN Experienceg 

At the time the Charter of the United Nations entered into force and for a 
long time after it was by no means clear what specific role should be 
atiributed to this principle. By the equation of this principle mentioned in 
Article l(2) as well as in Article 55 of the Charter with that of sovereign 
equality of Article 2(1)1° this concept lost most of its autonomy and 
justification for existence in its own right. For a long time it was contended 
that the Charter of the United Nations does not speak of a right to self- 
determination anywhere;" in fact the term "principle" is seeming nsed to 
refer to a far more generic legal c o n s h u ~ t ~ ~  which for some did not constitute 
a legal rule but only a political or moral guide1ine.l" any case, it is widely 
held that the concept of self-detennination has undergone a dramatic 
development since 1945 and that this development was onginally not 
foreseeable.14 To say that the views on this concept have changed and that a 
far-reaching development has occurred may, however, be of no great help as 
long as the exact contours of this new concept are not defined. In fact, as has 
been shown in literature, if we do not Want this concept to become 
ahsolutely futile self-determination - as long as it remains a group related 
concept - it cannot mean "self-detemination for all" in its most radical 
sense but the implementation of this pnnciple requires a careful ponderation 

On the contribution of the United Nations to the development of the law of self- 
determination, there can be found countless studies. Among them, see apecially for the 
developments in the fint decades: J.L. Kunz, "The Principle of Self-Determination of 
Peoples", in Inhall, Wesen und Gegenwärlige, supra note 8, at 128; D. Thürer, Das 
Selbslhesiimmungsrechl der Völker: mil einem Exkurs zur Jura>age (1976); M. 
Pomerance, SelfDelerminalion in Law and Pracrice - The New Docirine in fhe Uniled 
Nations (1982); E. Ofuatey-Kodjoe, The Principle of Se(/-Delerminalion in Inlemalional 
Law (1977); A. Cassese, Se(/-Delerminalion ofPeoples - A Legal Reappraisal(1995); H. 
Quane, "The United Nations and the Evolving Right to Self-detemination", 47 I.C.L.Q. 
537 (1998). For a detailed account of the historical background of this contribution see 
E.A. Laing, "The N o m  of Self-Determination, 1941-1991n, 22 Ca/. K Ini'l L. J 209 
(1992). 

l 0  This was the interpretation given by H. Kelsen in his first commentary on the law of the 
United Nations, The Law ofthe UniledNalions 52 er seq. (1951). 

" See Kunz, supra note 9, at 129. 
I Z  See, for a source of more recent times, K.1. Pansch, "Self-Determination", in United 

Nations: Law, Policies andpraclice 1 171, n. I I (R. Wolfrum ed., 1995). 
l3 Id. As H. Hannum wTites Britain, France and Belgium, the great colonial powers at the 

end of World War 11, would not have adhered to the Charter had this document at that 
time included a right to self-determination. See Hannum, supra note 6 ,  at 775. 

l4 See, in parlicular, R. Higgins, Problem and Process, Inlemalional Law and How We Use 
11 I I I el seq. (1994); R. Higgins, "Postmodern Tnbalism and the Right to Secession", in 
Peo~les andMinoriiies in InlernalionalLow 29 (C. Brölmann el 01. eds., 30). 

of all interests involved and, in the end, a political decision to determine 
which interest shonld be sacrificed and which should prevail.I5 

As this principle is spelled out in the Charter only in rudimentary form 
the task to transpose it into a workable concept without falling into 
arbitrariness seemed almost impossible. Famous, and often cited, is the 
statement by Sir Ivor J e ~ i n g s  that letting the people decide is ridiculous 
because someone must first decide who is the people.16 Practically all the 
problems associated with this concept are hinted at by these few words: on 
the one hand further concretization is needed, on the other this implies a risk 
of abuses and, eventually, of a total relativity of the interpretation.I7 

The identification of the self which should he the bearer of this right in 
stntu nascendi stands at the core of the whole issue. If we assume that this 
"self' is not to be equated with the existing nation-States as Hans Kelsen has 
suggested then the dimensions of the ensuing disruptive effects have to he 
determined. Should the term "people" be interpreted in a sociological sense 
so as to comprise ethnic groups, indigenous peoples or even minorities? 
How should conflicting claims behveen these groups be dealt with? Which 
weight should be given to territorial aspects in the sense that existing 
territorial delimitations (extemal and intemal houndaries) are a preferential 
reference point for the identification of a people entitled to self- 
determination? 1s this entitlement of a people to be measured only against its 
actual consistency or are historic developments also to be taken into 
consideration? What role should be attributed in this field to past violations 
of human rights? 

l 5  In this context M. Pomerance ["The United States and Self-Detennination: Penpectives 
on the Wilsonian Conception", 70 A.JIL. I .  at 26 (1976)l stated eloqi~ently the 
followiiig: "Unless the 'self of 'self-determination' is reduced to the individual 'self of 
the fonnula's metaphysical origin, it is necessary to detennine which people ore 
embraced within the self and which are not". 
On the problems associated with the implementation of the right to self-detemination, see 

also J. Packer, "Considerations on Procedi~res to Implement the Right to Self- 
Determination", in The Implemeizialion of ihe Righi 10 Se(/-Determination as a 
Coniribzriion lo Con/iicr Prevention, Repori of the Iniemlional Conference of Erperrs 
held in Barcelonofrorn 21 10 27 Nov. 1998 149 (UNESCO Division of Human Rights, 
M.C. van Walt van Praag & 0 .  Seroo eds., 1999). 

l 6  1. lennings, The Approach 10 SelJTovernment 56 (1956). 
l 7  See also the following statement of Fitzmaurice: 

The initial difiiculty is that i t  is scarcely possible to refer to an entity as an entity 
unless it already is one, so that it makes little juridical sense to speak of a claim to 
becotne olle, for in whom or what would the claim reside? 

G. Fitzmaunce, "The Future of Public International Law and the International Legal 
System in the Circumstances of Today", in Evoluiion el Perspeciives du Droir 
Inlemalionai 233 (Inslilul de Droil Iniernaiional, 1973). 






































